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MATTER OF: Payment to States of 50 percent of food stamp A4 ??U"
program administrative costs /

DIGEST: Neitner 'delay” by Department of Agriculture (DA) im

promulgating regulations to implement § 2 of Pub. L. No. 93-
347, which authorized payment to States of 50 percent of all
food stamp program administrative costs, nor DA's failure to
eventually provide for such payments prior to October 1, 1974,
constitutes ''deferral of budget authority' within application
of Impoundument Control Act, Pub. L. No. 93-344, title X, since
DA's approach to implementation of 50 percent payments does not
involve formal reserve or withholding of budget authority,

and October 1 implementation date has been ratified by the
Congress.

This decision is in response to numerous inquiries which we have

received concerning whether the approach employed by the Departrent of
A‘?r“mﬂfnrp (T\A‘) ta the .mn?omnwl—n’--‘nn af o statute pvnvi,ii:g‘f:. oy
rent to State apgencies of 50 percent of their total administrative
costs under the food stamp program constitutes a ‘'deferral of budget
authority" within the meaning of tne Irpoundment Control Act of 1974,

approved July 12, 1274, Pub, L. Wo. 93-344, title X, 88 Stat. 332,

Among other things, the Impoundment Control Act requires that
the President transmit to the Congress speclal messages conzerning
"deferrals of budget authority,’ and subjects such deferrals to
specified congressional review and disapproval procedures. Sec—
tion 1015(a) of the Act provides in substance that, when the President
falls to transmit a speecisl message in circumstances which constitute
& de facto deferral of budget authority, the Comptroller General shall
report suca deferral to the Congress, and tne Comptroller General's
report shall have the same effect as a Presidential special message
in terus of triggering congressional review and disapproval procedures.
See our letter to the Speaker of the House of Representatives and the
President pro tempore of the Senate dated December 4, 1974, 3-115358,
E. Doc. No. 93-404 (1974), for a general discussion of the Impouiclment
Control Act.

It is the position of the executive branch, through DA, that the
instant matter does not involve a "deferral of budget authority” within
the application of the Impoundment Contrel Act, and the President has
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not transnmitted a special ressage thereon to the Congress. For
the reasons stated hereinafter, we agree with this positiom.
Accordingly, there 18 no basis for the exercise of our authority
under section 1013(a) of the Act.

This matter relates to DA's approach to implenmentation of sec-
tion 2 of the Act approved July 12, 1974, Pub. L. lNo. 93-347,
88 Stat. 341, which further szended sections 15(a) and (b) of the
Food Stamp Act, as avended, 7 U.S.C. § 2024, to read as follows:

"(e) Except as otherwise provided in this section,
each State shall be rcsponsible for financing, froa funds -
available to the State or political subdivision thereof,
the costs of carrying out the administrative responsibili-
ties assigned to it under the provisions of this Act.

“(b) The Secretary {of Agriculture] ia authorized to
pay to each State ageney an amount equal to 57 per centum
of 211 adrinistrative costs, including but not limited to,
the cost of (1) the certification of houseiolds; (2) the '
acceptruce, storage, and protection of coupons mfter their
delivery to receiving points within the States; (3) the
issugnce of such coupons to elizible households; (4) the
outreach and falr hearing requirements of section 170 of
this Act; and (5) the control and accounting of coupoas:
Provided, That eacn State shall, froa time to time at the
request of the Secretary, report to the Secretsry on the
effectiveness of its adninistration of the progren and no
such pay=ent shall be made to any State unless the Secretary
48 satisfied pursuant to regulations winich he shall is«ce
that an adequate numbaer of gqualiffed personnel are employed
by the State in the program to administer the pregran

- affictieatly and effectively.” '

Prior to enactment of Pub. L. No. 93-347, DA vas suthorized to reirburse
the States for 62.5 percent of only specified aduinistrative costs. As
noted, Pub. L. No. 93-347 expanded such payrents to 50 percent of all
administrative costs incurred by the States in carrying out the food
gstamp prograc.

The inquiries to our Office were prompted by & notice appeariag
at 3% Fed. Reg. 32927 (September 12, 1974), wherein DA announced that
it intendad to publish proposed regulations to implemeat section 2 of
Pub. L. llo. 93-347 and that:
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“& & & Decause of the period of time involved in
finalizing these regulatory changes and reaching all
necessary agreements, the effective date for claiming
the 50 percent Federal matching of costs authorized by
Public Law 93-347 will be the date on which the final
regulations are published in the FEDERAL REGISTER."

Several 8States objected to the DA notice on the basis that the 50 per-
cent payments should have been scheduled to accrue as of July 1, 1974.
DA has subsequently modified its initial position by publishing
regulations, 39 Fed. Reg. 43692 et seq. (December 17, 1974), which
provide, inter alia, that 50 percent payments will accrue as of
October 1, 1974. ‘

At the time of the inquiries to our Office, subsequent to DA's
September 12 notice but prior to publication of its December 17
regulations, it was suggested, in part, that DA's allegedly excessive
delay in implementing Pub. L. No. 93-347 as such constituted a deferral
of budzet authority for purposes of the Impoundment Control Act.

This point might aow be considered moot. However, as noted previously,
the principal assertion of these inquiries was that Pub. L. No. 93-347
contenplated the accrual of entitlement to 50 percent payments as of
July 1, 1974, and, therefore, that DA's failure to authorize such
payments as of that date is the factor resulting in a deferral of

. budget authority.

Section 1011(1) of the Impoundment Control Act défines a "deferral
of budget authority'" for purposes of the Act as including--

"(A) withholding or delaying the obligation or
expenditure of budget authority (whether by establishing
~ reserves or otherwise) provided for projects or activities;
or ' :

"(B) any other type of Executive action or inaction
which effectively precludes the obligation or expenditure
of budget authority, inclvding authority to obligate by
contract in advance of appropriations as specifically
authorized by law # % =» "

It appears that paragraph (A) of the foregoing dafinition is generally
meant to describe formal executive branch actions arising in the
ordinary course of implementing budget authority, such as the estab-
lishment of reserves through the apportionment process pursuant to
subsection (c)(2) of R.S. § 3679 (the so-called "Antideficiency Act'),
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31 U.S.C. § 665, as amended by § 1002 of the Impoundment Control
Act. Another example of such formal action would be the withholding
of budget authority through the process of intra-agency allotments
of funds under subsection (g) of the Antideficiency Act. We are
satisfied that no such formal deferral action within the meaning of
section 1011(1) (A) of the Impoundment Control Act is involved in the
instant case. Responding to our specific inquiries in this regard,
Assistant Secretary of Agriculture Richard L. Feltner advised us by
letter dated November 20, 1974: g , .

"The Department of Agriculture has not, under any
provisions of law, reserved, withheld, or otherwise
deferred any existing budget authority in connection with
the 50-50 matching payments to be made to the States under
the 1974 amendments to the Food Stamp Act. Neither this
Department nor the Office of Management and Budcet plans
‘to undertake or propose any reservation, withholding or
deferment of such payments upon enactment of appropriations
for the Department of Agriculture for fiscal year 1975,
nor is there any present intention to do so in the future."

Apart from formal spending and obligation limitations, sec—
tion 1011(1)(E) of the Impoundment Control Act, supra, also includes
within the definition of deferral of hudget authority “any other type
of Executive action or inaction which cffectively precludes the
obligation or expenditure of budget authority * * % ' Thig definition
"is intentionally written in broad terms so as to ensure that no
executive action of any kind which holds up the expenditure of funds
that the Congress intended to be expended will go unreported.’
H. Rep. No. 93-658, 42 (1973); cf., S. Rep. No. 93-121 (on S. 373,
93d Cong.), 20-21 (1973). Accordingly, the applicability of the
Impoundment Control Act to the instant matter turns upon wvhether or
not the “delay” in funding 50 percent payments under section 2 of
Pub. L. No. 93-347 appears to be inconsistent with congressional
intent.

The inquiries to our Office construe Pub. L. Ho. 93-347 as con-
templating that State entitlements to 50 percent payments would
accrue as of July 1, 1974. Ve are unable to accept this construction.
Initially, it must be noted that to hold that entitlements should
accrue as of July 1 would give section 2 of Pub. L. No. 93-347 a
retroactive effect since the law was not enacted until July 12, 1974.
A statute is ordinarily deemed to take effect upon the date it becomes
law aud to apply prospectively thereafter. See, e.g., 2 Sutierland
Statutory Construction §§ 33.06, 41.04 (1973). Nothing in Pub: L.

No. 93-347 provides that section 2 has any effect prior to July 12,
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The absence of any such provision as to section 2 seems particularly
notable in view of the fact that other sections of the statute do
apply by thelr terms on a fiscal year basis. Compare B-181234,

June 20, 1974, Therefore, it appears that the earliest possible
effective date for accrual of 50 percent payments would be July 12,
1974.

With respect to the possibility of providing for the accrual

of 50 percent payments as of July 12, Assistant Secretary Feltner's

letter to us, gupra, states in part:

“There ie no legal bar to the isasuance of regulations which
would permit qualifying State agencies to receive 50 per-
cent reimbursement for costs accruing on and after July 12,
1974. However, there are practical adainistrative con-
slderations which make it inadvisable to adopt such »
procedure. In view of the fact that State agencies and the
Department of Agriculture have been operating on a quarterly
basis with respect to claims for cost sharine under the
pre-existing provisions of section 15 of the Food Staup Act,
as amended, and since quarterly accounting procedures will
be continued under the new legislation, the Department
expects to announce that paynent of the new cost sharirng

b o aAdon £ -3 € oee 1
tasis will te made to Stutc ajiulies ITom and aster Cciober iy

1974, the Heginnlng of the firast full quarter -after enact-
ment of the lepislation. :

"“This Department does not view {ts proposal to honor 50~50
natching elains only from and after October 1, 1974, as
action subject to the provisions of the Impoundment Control
Act of 1974. That Act does not purport tc invalidate the
exercise of reasonable administrative discretion in the
adoption of prograwm provisions and regulations following
enactment of new legislation. In this case, no deferral
of budpet authority 1s intended, and it is expected that
the clainms of cualifying State agencles will be honored
from and after the beginning of the first full quarter fol-
loving enactrent of the legislation in July 1i%74. Moreover,
it would seem inappropriate to apply the provisions of the
Impoundment Control Act of 1974 to the current situation
which prevails with respect to this Departument's appropria-
tions for fiscal year 1975. Ko appropriation act has vet
been approved for this Department for the current fiscel
year. At the present tiue, expenditures are being made

. under the suthority of a continuing resolution. Until such
time as an apprcpriation sct covering the activities of this
Depertment for fiscal year 1975 har bz2en adopted, it seews
questionable wihether there could be any 'deferrsl of budget

. authority’ withir the meaning of the Impoundnent Controel Act
of 1974." i : .
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Whatever the merits of the foregoing contentions might be as a
general matter, the action of the Congress in passing final 1975
appropriation legislation for DA, subsequent to the Assistant
Secretary's letter to us, has effectively resolved any doubt as to
congressional iuntent concerning accrual of the 50 percent payments
here involved. , ‘

The Agriculture-Fnvironmental and Coasumer Protection Appro~
pristion Act, 1975, approved December 31, 1274, Pub., L. ¥No. 93~563,
88 Stat, 1822, 1842, nakes approwriations for the food stamp program
avalilable to implement the 50 percent payments to States. As reported
by the Senate Committee on Appropriations and as pasced by the Senate,
the bill eventually enacted as Pub. L. ilo. ©3-563 would also have
required that such 50 percent payrents be made effective from July 12,
1974. See S. Rep. Fo. 93~1296, 74 (1974); 120 Cong. Rec. 519999-20000
(daily ed., Uov. 25, 1974). iowever, the latter requirerment was
deleted in conference on tha basis of DA's advice that payrents
would accrue as of QOctocber 1, 1974. See H.Rep. No. $3-1561, 5 (1974);
120 Congz. Rec. 532177¢ (daily ed., Dec. 17, 1374). 1In view of these
circunstancee, we must conclude that DA's decision to esteblish the
October 1 date for implementation of 50 percent payments has been
specifically ratifie=d by the Congress.

SIGNED ELMER B. STAATS

Couptroller General
of the United States






